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In the Matter of a Proceeding for Parenting Time 

Under All the Appropriate Provisions, Sections and  

Sub-Sections of IC 31-17, including IC 31-17-4-4(family), 

IC 35-42-3-4(criminal), IC 34-25.5, and any other Indiana 

Codes and Rules.





   

PETITION

FOR

WRIT OF HABEAS CORPUS

The undersigned Petitioner (Respondent in the custody case) respectfully shows that:

1. Petitioner, [YOUR NAME], resides at [YOUR ADDRESS], and is the father of the minor children [CHILD'S NAME 1] and [CHILD'S NAME 2] ages 16 (date of birth .........) and 12 (date of birth ...........) respectively.

2. Respondent (Petitioner in the custody case) [OTHER PARENT'S NAME], the mother of aforementioned minor children, resides at [OTHER PARENT'S ADDRESS], where also the minor children currently reside. Also resident at this address is the mother's current spouse, [OTHER PARENT'S SPOUSE'S NAME].

3. Upon divorce (DATE OF DIVORCE), the Petitioner and Respondent had share/joint legal and physical custody of the two minor children.

4. In the summer / fall of 2001, the Respondent / Mother, with the aiding and abetting of her attorney, [OTHER PARENT'S ATTORNEY NAME & ADDRESS], fraudulently sought and was granted the sole custody of the minor children during the Petitioner / Father's temporary absence.

5. While in the sole custody of the Respondent / Mother, the elder minor child started to self-mutilate, and .........

6. Although the mother attempted to cover up the minor child's self-mutilation, the father learned of it and exposed it, seeking remedy such as through the courts and informing the school.

7. Petitioner is the father and Respondent in an action he instituted in Indiana Superior Court  in the County of [COUNTY NAME], filed on or about DATE and currently pending, entitled [YOUR NAME] V. [OTHER PARENT'S NAME], Docket  No.:  [DOCKET NUMBER to gain the custody of his children.

8. Furthermore, Petitioner/Father is also Plaintiff in another action in the United States District Court, filed on DATE  and currently pending, entitled CASE NAME, Docket No.: [DOCKET NUMBER].

9. Respondent / Father is entitled to parenting time, with both of his minor children as set forth in the Indiana Parenting Time Guidelines and by the Court order of  [PARENTING TIME ORDER DATE] signed by Judge [JUDGE'S NAME], (Page 3 of the Order, Exhibit A- attached here, Para 1), stating:

           “The father shall have visitation with the children beginning ...... [PARENTING TIME DETAIL].” 

10. Petitioner / Father regularly paid child support ordered (on [COURT ORDER DATE) by the court for both children and was current (indeed in surplus credit) on his child support payment until [DATE] when he filed “Emergency Verified Motion for Modification of Parenting Time, Child Support and Maintenance”, due to substantial and continuing significant change in circumstances.

11. Since [DATE] to date, and on no fewer than 18 separate occasions, the Respondent / Mother has illegally refused and failed to present the elder minor child (CHILD'S NAME) for parenting time with the father.

12. Petitioner / Father repeatedly informed the Respondent / Mother of the law by certified letters, e.g. those sent on DATE 1and DATE 2,..., to, and received by, the Respondent.

13. The above willful failures by the Respondent / Mother are in clear violation of:
a) Indiana law under all the appropriate provisions, sections and sub-sections of IC 31-17, including IC 31-17-4-4 (family), IC 35-42-3-4 (criminal) and any other Codes and Rules,
b) Indiana Parenting Time Guidelines, and 
c) United States Constitution and civil rights of both the father and the minor child(ren). 

14. Respondent / Mother has admitted that she has deliberately, willfully and knowingly committed the above violations. 

15. the only basis provided by the Respondent / Mother for failing to produce the parties’ eldest daughter is the daughter’s general reluctance (instigated, incited and caused by the Respondent / Mother perpetrating alienation of the child[ren] against the father), which is not a permissible legal justification.

16. Upon each violation by the Respondent / Mother, the Petitioner / Father filed VERIFIED MOTION FOR CONTEMPT AND PERMANENT INJUNCTIVE RELIEF.

17. In Macintosh v. Macintosh, 749 N.E.2d 622 (Ind. Ct. App. 2001), the Court stated:


            “…we have rejected the notion that a custodial parent may justify inaction simply
            because a child refuses to cooperate with a visitation order.
            The Supreme Court’s newly promulgated Time Guidelines.. . embody the principle 
            that both parents are responsible for ensuring that the child complies with the 
    

scheduled parenting time.  In no event shall a child be allowed to make the decision 
            on whether scheduled parenting takes place.” Id., citing Parenting Time Guideline 
            § I(E).


18. In  in McElvain v. Hite, Cause No. 82A04-0307-CV-365, 82D07-0208-AD-173 (12.29.2004) the Court stated:

            “...  We direct the parties to Indiana's Parenting Time Guidelines Section I.E., which
            places the responsibility on the parents "to ensure the child complies with the        
            scheduled parenting time. In no event shall a child be allowed to make the decision on
            whether scheduled parenting takes place." IND. PARENTING TIME GUIDELINES
            § I.E.3." 


19. Since August 2003, every time Petitioner / Father attempted to exercise his parenting time rights and asked the Respondent to present the minor child for parenting time, the Respondent refused to present the elder minor child for parenting time, saying that the child did not wish to spend parenting time with the father.

20. The Respondent / Mother has repeatedly refused to hold meaningful discussion with the Petitioner / Father about the minor children, their well-being, education, etc.

21. Both the Respondent and her current spouse, [NAME], have interfered with and impeded contact (telephonic and otherwise) and parenting time between the minor children and the Petitioner / Father.

22. The aforementioned minor, CHILD'S NAME], is in the possession and control of the Respondent / Mother and has been since summer 2001.  Respondent / Mother has deliberately, unlawfully and wrongfully removed and prevented the said child from the parenting time/visitation/custody (parenting time and visitation are a form of custody) of the Petitioner. The Respondent has done so by having prevented and interfered with Petitioner's parenting time/”visitation”/custody rights with said minor in that she has refused, and continues to refuse, to present the minor for parenting time, and that she and her husband, [NAME], have been perpetrating alienation upon the minor children (to a greater extent and for a longer period upon the elder child) and against the father. Hence, depriving the children (especially the elder one) and the father of a normal parent-child relationship.

23. Said minor is not the subject of any order, mandate, judgment or decree of any court of competent jurisdiction nor has any appeal been taken from such order, mandate, judgment or decree except in the afore-referenced matter, Docket  No.:  ........, currently pending before the .....SUPERIOR Court, Indiana, and Docket No.:  .........., currently pending before the United States District Court, South Bend, Indiana, nor does any court or judge of the United States have exclusive jurisdiction to order said minor released.

24. Respondent / Mother and her attorney, [ATTORNEY'S NAME], in concert with the hearing officers in the afore-referenced custody case have been using (gender) discriminatory, stalling and delaying tactics by unlawfully and wrongfully violating the Petitioner's and his minor children's civil and constitutional rights in addition to refusing to facilitate the enforcement of the aforementioned court orders  vis-a-vis parenting time.

25. Any further delay in compelling the Respondent / Mother to present the child for parenting time with her father is tantamount to ongoing criminal child abuse, criminal restraint, kidnapping, parental alienation and is severely detrimental to the child. The Court must immediately order the Writ without delay.

26. In Brown v. Vasquez, 952 F.2d 1164, 1166 (9th Cir. 1991), cert. denied, 112 S.Ct. 1778 (1992), the court observed that the Supreme Court has "recognized the fact that`[t]he writ of habeas corpus is the fundamental instrument for safeguarding individual freedom against arbitrary and lawless state action.' Harris v. Nelson, 394 U.S. 286, 290-91 (1969). " Therefore, the writ must be "administered with the initiative and flexibility essential to insure that miscarriages of justice within its reach are surfaced and corrected." Harris, 394 U.S. at 291.

27. The writ of habeas corpus serves as an important check on the manner in which state courts pay respect to federal constitutional rights. The writ is "the fundamental instrument for safeguarding individual freedom against arbitrary and lawless state action." Harris v. Nelson, 394 U.S. 286, 290-91 (1969).  

28. If the Judge refuses to issue the Writ in this case, or who participates as a member of a collective court which refuses the Writ, is in violation of Indiana and United States statutes and forfeits a monetary sum of at least $1000 (to Petitioner for his child) as well as other sanctions and penalties as prescribed by the said statutes. CPLR 7003 and CPLR §7003 (subd. c).

29. Habeas corpus is "the great and efficacious writ, in all manner of illegal confinement. "As this Court said in Fay v. Noia, 372 U.S. 391, 401 -402 (1963), the office of the writ is "to provide a prompt and efficacious remedy for whatever society deems to be intolerable restraints." See Peyton v. Rowe, 391 U.S. 54, 65 -67 (1968). 

30. The officer is compelled to carry out his/her duty in enforcing habeas corpus as directed by 28 USC 1361 .

31. The Respondent / Mother should be immediately and without delay compelled to present the minor child in court at the appointed date and time and explain why she has been violating the said parenting time orders, and subsequently present to the father both minor children for parenting times hereafter. And that the mother be further compelled to abide by the specified parenting time in accordance with the aforementioned order.


32. The Writ of Habeas Corpus is more effective in enforcing “visitation” than contempt proceedings because it does not require the Judge to put an offender in jail or otherwise punish her, or force the “noncustodial” parent to bear the heavy burden of proof.  It is superior to contempt remedies in that it avoids lengthy delays in being heard and characterizes the end results of any other remedy, without all the bombastics.  Depending on the situation, a hearing must be held before the Judge or Hearing Officer within 24 hours.  The remedy goes right to the wrongful conduct and corrects it.  

33. Where the Writ requires production of the child, Respondent or other person must produce the child at the date, time and place specified unless the child is too sick or infirm.  There must be proof of hardship in order not to produce the child.  Otherwise, the child must appear or the Respondent who fails to produce the child must be prepared to fully demonstrate the existence of sufficiently serious hardship, or face contempt and possible incarceration. Technical or form defects in the Writ do not excuse a failure to respond to a Writ which requires the production of the child.  The Writ may not be disobeyed in a child custody matter where the child must be produced before the Court. IC 34-25.5.

34. If Respondent attempts to remove the child from the state, the Court is empowered to issue a body attachment, along with the Writ of Habeas Corpus, directed to an appropriate officer, requiring that the child be brought directly to the court.  The body attachment must be issued where Petitioner can submit satisfactory proof that the child will be removed from the state, or where the child has been secreted from the state, or the child is being subjected to irreparable injury before habeas corpus can relieve the situation.  If the body attachment is issued, the Writ of Habeas Corpus is still needed and both are served together.

35. Where no body attachment is initially issued and the Writ of Habeas Corpus is disobeyed without a showing of sufficient proofs, the court before whom the writ is returnable shall, upon proof that the writ was served, issue a warrant of attachment against the person served.  The warrant is directed to the sheriff in any county where the person served may be found and requires that the person served be brought before the court that issued the warrant.  The court may then order that the person be confined until the order of the court is complied with.  


WHEREFORE, Petitioner prays for a Writ of Habeas Corpus directed to the Respondent, commanding said Respondent to produce the minor child, [CHILD'S NAME], in this Court on [APPEARANCE DATE], without delay, in order that Petitioner father exercise custody, possession and/or control, and/or parenting time rights to said minor child.









Respectfully Submitted


________________________


 [YOUR NAME (self-represented)

VERIFICATION AND AFFIDAVIT

       Before me, the undersigned  authority, personally came and appeared the affiant named below,  who, being first duly sworn upon oath, stated that he has read the above and foregoing document and knows the contents thereof, and that all representations therein are true and correct to the best of his knowledge, information, and belief except as to matters therein stated to be alleged on information or belief..

                  ____________________________

                   [YOUR NAME]  (AFFIANT)

Subscribed and sworn to before me, this 22nd day of December 2004.

                 ______________________________

                           NOTARY PUBLIC

                            Address of Notary:

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the above and foregoing document was served upon the following:

[OTHER PARENT'S ATTORNEY NAME AND ADDRESS]

By United States Mail postage prepaid or in person on this _22nd_ day of _December_, 2004.

            ________________________

[YOUR NAME],  (self-represented)

[YOUR ADDRESS]

